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Summary of Written Comments of the European Roma Rights Center

to the United Nations Committee Against Torture on the Occasion of its Review of the Czech Republic’s compliance with the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment at its 32nd Session, 3-21 May 2004, pertaining to the matter of

Coercive Sterilisations of Romani Women in the Czech Republic 

This document is a summary of written comments and documentation provided by the European Roma Rights Center (“the ERRC”), an international public interest law organisation which monitors the situation of Roma in Europe and undertakes first-hand research into allegations of serious human rights abuse, on the issue of coercive sterilisations of Romani women in the Czech Republic, provided to the United Nations Committee Against Torture (“the Committee”) on the occasion of its review of the Czech Republic’s compliance with the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment  (“the Convention”) at its 32nd Session, 3-21 May 2004. 

For the purposes of this submission, the ERRC uses the term “coercive sterilisations” to mean any sterilisations performed absent fully informed consent, including sterilisations performed absent any form of consent at all. Inclusive in the category “coercive sterilisations” are instances in which medical personnel have not obtained the consent of women before performing sterilisation operations, as well as cases in which consent has been obtained through pressure or under conditions of duress, such as during birth, or through the provision of inadequate and/or inaccurate information. As noted below, coercive sterilisations contravene international law.  

From the 1970s until 1990, the Czechoslovak government sterilised Romani women programmatically, as part of policies aimed at reducing the "high, unhealthy" birth rate of Romani women. This policy was decried by the Czechoslovak dissident initiative Charter 77, and documented extensively in the late 1980s by dissidents Zbynĕk Andrš and Ruben Pellar.
 Human Rights Watch addressed the issue in a comprehensive report published in 1992 on the situation of Roma in Czechoslovakia, concluding that the practice had ended in mid-1990.
  A number of cases of coercive sterilisations taking place in 1990 or before then in the Czech part of the former Czechoslovakia have also been recently documented by the ERRC. Criminal complaints filed with Czech and Slovak prosecutors on behalf of sterilised Romani women in each republic were dismissed in 1992 and 1993. No Romani woman sterilised by Czechoslovak authorities has ever received justice or even public recognition of the injustices to which they were systematically subjected under Communism. 

Throughout 2003, the issue of post-1990 coercive sterilisations of Romani women in Slovakia received extensive attention.
 In light of similarities and possible continuities in both the Czech and Slovak medical systems with the Czechoslovak health care system, as well as the serious and similar problems of racism in both successor states to the former Czechoslovakia, the ERRC has believed that the issue merits research attention also in the Czech Republic. Thus, during 2003, the ERRC undertook a number of field missions to the Czech Republic to determine whether practices of coercive sterilisation had continued after 1990, and if they were ongoing to the present. The conclusions of that research indicate that there is very significant cause for concern that to the present day, Romani women in the Czech Republic have been subjected to coercive sterilisations, and that Romani women are at high risk in the Czech Republic of being subjected to sterilisation absent fully informed consent.

During the course of research in 2003, ERRC researchers found that Romani women have been coercively sterilised in recent years in the Czech Republic. Cases documented by the ERRC include:

· Cases in which consent has reportedly not been provided at all, in either oral or written form, prior to the operation;

· Cases in which consent was secured during delivery or shortly before delivery, during advanced stages of labour, i.e. in circumstances in which the mother is in great pain and/or under intense stress;

· Cases in which consent appears to have been provided (i) on a mistaken understanding of terminology used, (ii) after the provision of apparently manipulative information and/or (iii) absent explanations of consequences and/or possible side effects of sterilisation, or adequate information on alternative methods of contraception;

· Cases in which officials put pressure on Romani women to undergo sterilisation, including through the use of financial incentives or threats to withhold social benefits;

· Cases in which explicit racial motive appears to have played a role during doctor-patient consultations.
Coercive sterilisation is a very serious form of human rights abuse. Coercive sterilisation is a violation of the bodily integrity of the victims and can cause sever psychological and emotional harm. In addition, coercive sterilisation restricts or nullifies the reproductive ability of a woman, and does so without her having been able to participate fully in a decision of such evident import, the consequences of which are in many cases irreversible. 

A number of international and regional laws and standards anchor the principle that fully informed consent is required in the case of sterilisations and similarly invasive medical procedures. The World Health Organisation (WHO)’s A Declaration on the Promotion of Patients’ Rights in Europe (hereinafter “Declaration on Patients’ Rights”) describes informed consent as a prerequisite for any medical intervention and provides that the patient has a right to refuse or halt medical interventions.
 The Declaration on Patients’ Rights summarizes the content and meaning of this right: Patients have the right to be fully informed about their health status, including the medical facts about their condition; about the proposed medical procedures, together with the potential risks and benefits of each procedure; about alternatives to the proposed procedures, including the effect of non-treatment; and about the diagnosis, prognosis and progress of treatment.

Regional law and policy in Europe further establish the principle of informed consent before any medical intervention. The European Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the application of biology and medicine (“the European Convention on Human Rights and Biomedicine”)
 states:

“[a]n intervention in the health field may only be carried out after the person concerned has given free and informed consent to it. This person shall beforehand be given appropriate information as to the purpose and nature of the intervention as well as on its consequences and risks”.
 

The Czech Republic ratified this Convention on 22 June 2001, and it entered into force for the Czech Republic on 1 October 2001. 

In addition, Chapter II of the European Convention on Human Rights and Biomedicine sets forth standards for issues of consent and declares the following: 

1. Any intervention in the health field may only be carried out after the person concerned has given free and informed consent to it. 

2. This person shall beforehand be given appropriate information as to the purpose and nature of the intervention as well as on its consequences and risks. 

3. The person concerned may freely withdraw consent at any time.

The European Union’s Charter of Fundamental Rights also guarantees the right to “free and informed consent of the person concerned” in the field of medicine.
 
In its General Comment No. 20 on Article 7 of the International Covenant on Civil and Political Rights (ICCPR), prohibiting torture and cruel, inhuman or degrading treatment or punishment, the UN Human Rights Committee noted that “It is appropriate to emphasise in this regard that article 7 protects, in particular, children, pupils and patients in teaching and medical institutions.”
 Further clarification on the scope of article 7 with respect to forced sterilisation was provided by the Human Rights Committee in its General comment No. 28, where it required state parties to provide information on the measures taken to prevent forced sterilisations.
 

The U.N. Special Rapporteur on Violence against women notes in her 1999 report to the UN Economic and Social Council that forced sterilisation involves the battery of a woman and violates her physical integrity and security.
  The Committee on Elimination of Discrimination against Women in its General Recommendation No. 19 violence against women noted that “Compulsory sterilisation …adversely affects women's physical and mental health, and infringes the right of women to decide on the number and spacing of their children.”
 

Similarly, the European Court of Human Rights, in the case Y.F. v. Turkey,
 in which a woman was forcibly subjected to a gynaecological examination against her will, held that a person’s body concerns the most intimate aspect of one’s private life. Thus, a compulsory, forced or coerced medical intervention, even if it is of minor importance, can constitute an interference with a person’s right to private life under Article 8 of the European Convention on Human Rights.

The gravity of coercive sterilisation as an invasion of a woman’s bodily integrity is recognised by the Czech law, which requires that “[o]perations which interfere with reproductive ability of individuals, castration, stereotactical operations and operations which relate to transsexuals can be implemented only on the basis of request of a person concerned and approval of an expert commission consisting of a lawyer, at least two specialists and two doctors who do not participate in the operation.”
 In the cases documented by the ERRC, none of these safeguards were followed. 

As a result of the foregoing, the ERRC contends that instances of coercive sterilisation contravene the Article 1(1) and/or Article 16 provisions of the Convention.  

In its concluding observations on the Czech Republic’s second periodic report, the Committee Against Torture stated:  “the Committee remains concerned about continuing incidents of discrimination against Roma, including by local officials, and particularly about reports of degrading treatment by the police of members of minority groups; and continuing reports of violent attacks against Roma and the alleged failure on the part of police and judicial authorities to provide adequate protection and to investigate and prosecute such crimes, as well as the lenient treatment of offenders”.
 The Committee went on to recommend that the Czech government take adequate steps to counter all forms of discrimination. Other international monitoring bodies have reach similar conclusions since the Committee Against Torture's most recent review of the Czech Republic's compliance with the Convention.
 In light of the very high level of anti-Romani sentiment in the Czech Republic,
 as well as ERRC documentation indicating anti-Romani speech by medical practitioners and allegations of racial segregation in maternity wards, the possibility that racial animus has played a role in the issues documented above can unfortunately not be excluded.

Finally, as in so many areas of human rights concern with respect to Roma in the Czech Republic to date, efforts to bring the issues detailed above to the attention of Czech authorities have to date not proved an effective mode of bringing about investigation into the matter, or any substantive policy or judicial response. In May 2003, the ERRC communicated to the Commissioner of the Government of the Czech Republic for Human Rights Mr Jan Jařab the concern that coercive sterilisations of Romani women had apparently been undertaken in hospitals in three specifically named Czech cities. The ERRC did not, at that time, present the names of victims to Czech authorities, because we had not procured consent to do so during initial investigation. Commissioner Jařab, who is himself a trained medical professional and has practiced medicine in the Czech Republic, responded to the ERRC extensively, acknowledging the problem of lack of informed consent in the Czech health care system, but downplaying race as a factor. The Commissioner also responded to ERRC concerns that although ex officio investigation into the matter was possible, practicalities prevented such an investigation. In subsequent field research, the ERRC sought and in some cases obtained permission from Romani interlocutors to provide their names to Czech authorities. On February 16, 2004, the ERRC presented the names of nine women who alleged that they had been coercively sterilised to the Czech Ombudsman, and placed at the disposal of the Ombudsman the primary ERRC researcher on the issue. Beyond an initial inquiry, however, the Ombudsman has not yet contacted the ERRC researcher. 

Finally, coercive sterilisations were included in a list of concerns presented to the Czech Minister of Labour and Social Affairs Mr Zdeněk Škromach in the context of ERRC comment on issues the Ministry had identified under European Union social inclusion processes. Minister Škromach responded to the ERRC in a letter dated 18 March 2004. In his response to the ERRC, Minister Škromach rejected the ERRC’s concerns, stating erroneously that "many of your statements are based on research carried out only in one limited locality – Ostrava, which is a specific case to itself" and contending that "your letter contains stereotypical and unfounded formulations and information, which do not allow you to make an objective assessment of the situation in the Czech Republic." The Minister does not state in the letter which of the ERRC’s concerns he believes are based on "stereotypical and unfounded formulations and information".

Recommendations

In light of the foregoing, the ERRC requests the Committee to direct the Czech authorities to act on the following recommendations:

· Establish an independent commission of inquiry investigating the allegations and complaints of coercive sterilisations. Thoroughly investigate reported cases of coercive sterilisations, and make available – and widely publicised – procedures for women who believe they may have been abusively sterilised to report the issue. These procedures should ensure privacy rights, as well as rights related to effective remedy. Provide justice to all victims of coercive sterilisations, including those coercively sterilised under communism. Conduct ex-officio investigations to ascertain the full extent of coercive sterilisations in the post-communist period. 
· Review the domestic legal order in the Czech Republic to ensure that it is in harmony with international standards in the field of reproductive rights and provides all necessary guarantees that the right of the patient to full and informed consent to procedures undertaken by medical practitioners is respected in all cases. 

· Promote a culture of seeking full and informed consent for all relevant medical procedures by providing extensive training to medical professionals and other relevant stakeholders, as well as by conducting information campaigns in relevant media. 

· Undertake regular monitoring to ensure that all medical practitioners seek to attain the highest possible standards of consent when undertaking sterilisations and other invasive procedures.
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